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UNITED STATES DISTRICT COURT  
 

WESTERN DISTRICT OF LOUISIANA 
 
 

 
CARL BERNOFSKY and  *  CIVIL ACTION  
SHIRLEY G. BERNOFSKY   * 
  * 
versus  * NO. 09-1919 
       * 
THE ROAD HOME CORPORATION,   * 
ICF EMERGENCY MANAGEMENT    * 
SERVICES, LLC, LOUISIANA RECOVERY * JUDGE STAGG                    
AUTHORITY, and LOUISIANA DIVISION * 
OF ADMINISTRATION THROUGH THE  *  
OFFICE OF COMMUNITY DEVELOPMENT * MAG. JUDGE HORNSBY 
  * 
*     *     *     *     *     *     *     *     *    *   *    *  
 

MOTION TO DISMISS 
 

 NOW INTO COURT, through undersigned counsel comes Defendants, the 

Louisiana Recovery Authority (hereinafter “LRA”) and the Louisiana Division of 

Administration through the Office of Community Development (hereinafter “OCD”), 

which move this Court to dismiss the Complaint filed by Carl and Shirley G. Bernofsky 

(hereinafter “Plaintiffs”) pursuant to Federal Rule of Civil Procedure 12(b)(1) and 

12(b)(6).  

For the reasons set forth in the accompanying Memorandum in Support, Plaintiffs 

cannot maintain their claims against the LRA and the OCD. The LRA and the OCD are 
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entitled to immunity under the Eleventh Amendment to the United States Constitution; 

the LRA and OCD are not “persons” who can be sued under 42 U.S.C. § 1983, and the 

14th Amendment standing alone does not recognize Plaintiffs’ private right of action 

against the LRA or the OCD. Additionally, Plaintiffs cannot maintain their claims for 

negligence under Louisiana law and this Court lacks any independent basis of 

jurisdiction over such claims.  

WHEREFORE, Defendants, the Louisiana Recovery Authority and the Louisiana 

Division of Administration through the Office of Community Development, respectfully 

request this Court to dismiss with prejudice Plaintiffs’ Complaint against the LRA and 

OCD. 

Respectfully submitted, 

 
/s/ Renee Culotta     
A.J. KROUSE (La. Bar #14426) 
RENEE CULOTTA (La. Bar #24436)  
CHERYL D. COMER (La. Bar #32111) 
FRILOT L.L.C. 
1100 Poydras Street, 37th Floor 
New Orleans, LA  70163 
Telephone: (504) 599-8016 
Facsimile: (504) 599-8116   
akrouse@frilot.com  
rculotta@frilot.com 

      ccomer@frilot.com 
 

ATTORNEYS FOR DEFENDANTS,  
THE LOUISIANA RECOVERY AUTHORITY AND 
LOUISIANA DIVISION OF ADMINISTRATION 
THROUGH THE OFFICE OF COMMUNITY 
DEVELOPMENT  
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CERTIFICATE OF SERVICE 

 
 The undersigned hereby certifies that on this 1st  day of February 2010, I 

electronically transmitted a PDF version of this document to the Clerk of Court, using 

the CM/ECF System, for filing and for transmittal of a Notice of Electronic Filing upon all 

CM/ECF registrants. 

   /s/ Renee Culotta____________ 
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I. INTRODUCTION 
 

Plaintiffs, Carl Bernofsky and Shirley G. Bernofsky (“Plaintiffs”), have sued ICF 

Emergency Management Services, LLC (“ICF”), the Louisiana Recovery Authority 

(“LRA”) and the Louisiana Division of Administration through the Office of Community 

Development (OCD”), essentially challenging Defendants’ determination that they were 

ineligible for The Road Home program, due to the fact that they failed to time apply for 

grant benefits.  Plaintiffs allege both the LRA and OCD are “state agencies” of the State 

of Louisiana (Complaint ¶¶ 3, 4).  As more fully detailed herein, Plaintiffs’ claims against 

both LRA and OCD must be dismissed in their entirety.  The LRA and the OCD are 

entitled to immunity under the Eleventh Amendment to the United States Constitution.  

Further, the Fourteenth Amendment standing alone does not recognize a private right of 

action against the LRA and/or the OCD.  Finally, to the extent Plaintiffs’ are asserting 

any state law claims, they should be dismissed on grounds the Court lacks any 

independent basis of jurisdiction over such claims.  Alternatively, Plaintiffs cannot 

maintain a claim upon which relief can be granted for such claims.  

II. FACTUAL AND PROCEDURAL BACKGROUND 

A.  Plaintiffs’ Claims 

On November 13, 2009, Plaintiffs filed the instant action against Defendants, The 

Road Home Corporation, ICF, the LRA and the OCD.  Plaintiffs claim they were the 

owners of a home located at 6478 General Diaz Street, New Orleans, Louisiana, which 

was severely damaged by Hurricane Katrina on August 29, 2005. (Complaint, ¶¶ 5, 6.)  

On May 7, 2006, Plaintiffs registered for the Road Home Registry, a precursor to the 

Road Home program. (Complaint, ¶ 8.)  The Road Home Registry was essentially a pre-
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application program, designed to obtain “preliminary data” as a “planning tool,” i.e.,  in 

an effort to determine the need for a housing assistance program in Louisiana and to 

use the data to obtain appropriate funding from Congress and design a compensation 

grant program responsive to the needs of Louisiana citizens. (See Complaint, Exhibit A 

See also, The Road Home Hosing Registry Closeout Report, attached as Exhibit A.)   

However, completing the Road Home Registry process was the “first step” in the 

process, but was not the same as or a substitute for filing a full and complete application 

to The Road Home for compensation benefits. (See Complaint, Exhibit A.)  

Plaintiffs then sold their home on February 17, 2007, and were under the belief 

that they were ineligible for The Road Home program. (Complaint, ¶¶ 10, 11.)  

Therefore, Plaintiffs did not apply for The Road Home program by completing a formal 

application. Plaintiffs allege they later learned from newspaper reports that they were 

eligible to apply for and receive benefits from The Road Home program. (Complaint, ¶ 

12.)  

On August 1, 2008, Plaintiffs sent a letter to the Road Home describing their 

uncompensated losses and requesting information regarding the application procedure; 

however, this was after the July 31, 2007 deadline for submitting a Road Home 

application. (Complaint, ¶¶ 13, 23.)  From August 2008 through October 15, 2009, 

Plaintiffs continued to contact Defendants and others on their behalf, again seeking 

information regarding their filing application for benefits; however, again this activity was 

after the formal deadline for filing an application with The Road Home. (Complaint, ¶¶ 

14- 23, Exhibits F- O.)       
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By letter dated October 20, 2009, OCD informed Plaintiffs they were not eligible 

to participate in The Road Home program because they had not timely filed an 

application for The Road Home program. (Complaint, ¶ 23, Exhibit P.)  Specifically, 

OCD informed Plaintiffs: 

I regret to inform you that you remain ineligible for Road 
Home Program participation because you did not apply to 
the Road Home Homeowner Assistance Program prior to the 
July 31, 2007, application deadline.  You originally submitted 
your information to Louisiana’s Housing Registry, which was 
a pre-application process used to survey the disaster’s 
impact and to estimate the amount of federal funding the 
State would need to fund the recovery efforts.  This was not 
an application for the Road Home Program. The U.S. 
Department of Housing and Urban Development has 
directed the State that exceptions cannot be granted for 
individuals who failed to comply with this application 
deadline.  The Louisiana Recovery Authority publicized the 
deadline, along with other relevant notices, through 
numerous news releases, public service announcements, 
and outreach events. 
 
This determination was made in accordance with Louisiana 
Recovery Authority and Louisiana Office of Community 
Development governing rules and policies for the funding 
award calculation and/or program eligibility.  Road Home 
Policies are available on the INTERNET at 
http://road2la.org/homeonwer/resources.htm#policies.  
 

(Complaint, Exhibit F.) 

Despite the fact that Plaintiffs admittedly did not complete or submit a timely 

application for a Road Home grant, Plaintiffs essentially seek this Court to award them 

the funds they would have received from the Road Home program; they calculate the 

amount they would have received from The Road Home to be $89,391.88. (See 

Complaint, ¶ 29).  However, Plaintiffs’ request for compensation in this lawsuit extends 

to losses not covered and/or excluded by The Road Home program, i.e., to loss of 
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contents and/or “intellectual property” contained in their home at the time of Hurricane 

Katrina. (Complaint, ¶ 30.)   

Further, Plaintiffs claim Defendants were negligent in failing to “follow through” 

with their application process, ignored Plaintiffs repeated letters (from August 2008 

through October 2009), and failed in their duty to assist Plaintiffs with their claims for 

benefits. (Complaint, ¶¶ 25, 26.)  Plaintiffs also claim they were subjected to “disparate 

treatment” in the administration of “federal taxpayer funds” in violation of the Fourteenth 

Amendment to the U.S. Constitution and 42 U.S.C. § 1983. (Complaint, ¶¶ 27, 28.) 

 B.  The Road Home Program  

Defendants, LRA and OCD, provide the following background information for the 

Court’s benefit and to provide an understanding of The Road Home program and its 

implementation.  

Following Hurricanes Katrina and Rita the Federal Government provided the 

State of Louisiana with $6.2 billion dollars in Community Development Block Grants 

(“CDBG”) funds for disaster recovery and rebuilding efforts.  A supplemental award of 

$4.2 million in CDBG funds was subsequently awarded to the state through the 

Supplemental Appropriations Act.  Louisiana then developed a plan for disbursement of 

the CDBG funds to property owners affected by Katrina and Rita called “The Road 

Home Program.” 

On May 30, 2006, the U.S. Department of Housing and Urban Development 

(“HUD”), approved The Road Home program.  As further explained below, the Federal 

Appropriations Act requires the OCD to strictly comply with the Action Plans and 

Amendments approved by HUD in administering The Road Home program. See 42 
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U.S.C. § 5311(a). The OCD must stay within the narrow confines of the Action Plans 

and Amendments in making all eligibility determinations and in its policies and 

procedures.  

  1.  Federal Appropriations Acts 

 Under the Federal Appropriations Acts, which govern the allocation, 

administration and use of the CDBG funds, the CDBG funds were appropriated by 

Congress to HUD to be used for disaster relief, long-term recovery and restoration of 

infrastructure. (Appropriations Acts, Exhibit B.) Once HUD allocated the funds to 

Louisiana, the funds were to be administered through an entity  or entities designated by 

the Governor of each state; in Louisiana, that entity is the Louisiana Recovery Authority 

(LRA). (Exhibit B.)  The Division of Administration (DOA) was created pursuant to La. 

Rev. Stat. Ann. § 39:1, et seq.  DOA’s function is to carry out “all administrative 

functions of the state,” and the DOA is charged with the administration of CDBG 

programs in general.  See La. Rev. Stat. Ann. §§ 39:4; 49:663.1.  The OCD is an office 

within the DOA, and is authorized to administer The Road Home Program. La. Rev. 

Stat. Ann. § 40:600.62(2).   

 Importantly, the Federal Appropriations Acts do not allocate any fixed amount to 

any individuals or property owners. (Exhibit B.) In fact, the Federal Appropriations Acts 

do not even direct Louisiana to use the funds toward payments to property owners. 

(Exhibit B.)  Instead, the Acts simply require allocations to be used for long-term 

recovery and restoration of infrastructure.  (Exhibit B.)  The state determines the 

proposed use of the CDBG funds and criteria for eligibility. (Exhibit B.)  The Federal 

Appropriations Acts entrust the administration of the CDBG funds to Louisiana and 
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Louisiana has considerable discretion and authority to determine the proposed use of 

the funds and to fashion the most prudent means of disbursing the funds.  Indeed, 

Louisiana law also similarly vests the State with the discretion and authority to prudently 

administer the funds.  See La. Rev. Stat. Ann. § 49:220.1 et seq.  The State has 

inherent discretion necessary to administer the CDBG funds and is not restricted by 

applicable statutes or regulations.  

  2.  Action Plans and Amendments 

 Prior to the obligation of funds, Louisiana was required to submit Action Plans to 

HUD detailing the proposed use of all funds, including criteria for eligibility and how the 

use of the funds would address long-term recovery.  As required, Louisiana submitted 

its Actions Plans for both of the Federal Appropriations. (Actions Plan and Plan 

Amendments concerning The Road Home program are available at  

http://www.doa.louisiana.gov/cdbg/dractionsplans.htm.)   

 Louisiana’s Action Plans, including the development of The Road Home 

Program, were submitted to HUD and approved by HUD prior to Louisiana receiving 

any CDBG funds; Louisiana is legally bound to the Action Plans and cannot deviate 

from them in any way.  In other words, the Action Plan and Plan Amendments are the 

controlling policies and procedures for the eligibility, disbursement and administration of 

CDBG funds and the OCD is unable to deviate from these proscribed policies and 

procedures for any individual applicant.    

 In each of the Action Plans detailing the assistance available under the Road 

Home program, Louisiana stressed the nature and scope of available assistance, 

including the fact that available grants are not annually funded entitlement progra ms. 
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Any CDBG funds paid to Louisiana property owners by the state under the Road Home 

program is thus an offer of assistance based on eligibility, and not an “entitlement. ”   In 

Action Plan Amendment 1, which creates The Road Home Program, it states:  “Eligible 

assistance does not represent an entitlement to the homeowner, under any 

circumstances.”  Likewise, it states: 

Note that The Road Home is not an entitlement program 
and cannot go over budget.  If costs exceed budgeted 
projections, grant assistance to homeowners will have to be 
reduced, and the program would pro-rate benefits to all 
homeowners.   
 

(Emphasis added.) 
 
 Thus, Plaintiffs are not a grant beneficiary to the CDBG funds. Instead, the law 

and regulations illustrate that the State of Louisiana is the beneficiary of the federal 

grants.  Where the funds are allocated to Louisiana to use for long-term recovery and 

restoration of infrastructure, Plaintiffs simply have no interest or right recognized by law 

to challenge the administration of those grants. 

C.  The Road Home Program Policies 

 The Road Home program polices are published on the internet and contain the 

policies and directives as approved by HUD in the Action Plans. (See policies, 

http://road2la.org/homeonwer/resources.htm#policies.)  These program policies clearly 

state the deadlines for The Road Home program: 

4.1 Deadlines 

• Application Deadline: July 31, 2007 

• Deadline for First Advisory Meeting: December 15, 2007 
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• Deadline for submission of Benefit Election Letter: November 1, 

2008 

(Homeowner Policies § 4.1, attached as Exhibit C.)  

Further, the necessity for submitting an application and the application deadline 

were published in numerous press releases and statements by The Road Home.  For 

instance, in press releases dated October 3, 2006 and November 8, 2006, the Road 

Home announced it required applications even if homeowners previously participated in 

the Road Home Registry: “Homeowners must complete a full application online or 

submit a hard copy whether or not they pre-registered for the program.” (Press 

Releases, attached in globo as Exhibit D.)  Likewise, the July 31, 2007 deadline was 

published in numerous press releases and on the Road Home website. (See deadline 

publication and press releases, attached in globo as Exhibit E.)  

Finally, the Road Home policies and press releases also explain in detail the 

requirements for participating in the “Sold Home” program, the program Plaintiffs claim 

they should be included in since they sold their home on February 14, 2007. (Complaint, 

¶ 5.)  In order to be eligible for the “Sold Home” program, the applicant meet the 

following criteria: 

• Your damages property must be located in one of the 37 presidentially 

declared parishes. 

• You must have owned and occupied the damages property as your 

primary residence at the time of Hurricane Katrina (August 29, 2005) or 

Hurricane Rita (September 24, 2005). 
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• Your home was a single-unit, double-unit, town home, mobile home or 

condominium. 

• The property must have been registered for FEMA assistance and must 

meet one or more of the FEMA criteria listed in The Road Home program 

policies. 

• You must have applied to The Road Home program prior to the 

application deadline of July 31, 2007, and must have completed an 

appointment by December 15, 2007. 

• There has been a sale of the property prior to August 29, 2007.  

• For Hurricane Katrina: The home must have been sold between August 

30, 2005 and August 28, 2007 and the sale must have been recorded 

with the parish no later than September 29, 2007. 

(See Sold Home FAQ, Policies and Press Releases, attached in globo as Exhibit 

F.)(Emphasis added.) Clearly, one of the prerequisites for participating in the Sold 

Home program was application with the Road Home prior to the July 31, 2007 deadline.   

   D.  HUD Deadline Enforcement   

As mentioned in the October 20, 2009 determination letter from OCD to Plaintiffs 

(attached as Exhibit F to Plaintiff’s Complaint), HUD issued a determination letter on 

May 8, 2009, which states in pertinent part:  

HUD re-emphasizes that the Department cannot grant 
exceptions for applicants who failed to meet the statutory 
July 31, 2007 application deadline.  
 

*    *    * 
 
Road Home applicants that failed to comply with the July 31, 
2007, application deadline may not receive any Road Home 
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homeowner compensation program payments from the 
funds allocated to that program in accordance with the 
Action Plans for disaster recovery for the grants made under 
Public Laws 109-48, 109-234 and 110-116, as those plans 
had been amended and accepted by HUD as of the time 
described in the Notice.  The Notice prevents the state from 
using the grant under Public Law 110-116 to make payments 
to those who missed the deadline, and it prevents the state 
from reprogramming funds out of the homeowner 
compensation program from the other two grants.  

 

(HUD letter, attached as Exhibit G.)  

Therefore, based on HUD’s directives, the LRA and/or OCD is prohibited from 

accepting applications for Road Home funds after the July 31,  2007 deadline.   In 

accordance with HUD’s rules, the OCD is unable to award any grant funds to 

homeowners who failed to timely submit an application to The Road Home.  

III. LAW AND ARGUMENT 

 A.  The Standard for a Motion to Dismiss 

  1.  Dismissal under Fed. R. Civ. P. 12(b)(1) 

Federal courts have limited jurisdiction.  They may hear only those cases 

entrusted to them by a grant of power contained in either the Constitution on in an Act of 

Congress.  City of Kenosha v. Bruno, 412 U.S. 507, 511, 93 S.Ct. 2222, 37 L. Ed. 2d 

109 (1973); Howery v. Allstate Ins. Co., 243 F.3d 912 (5th Cir. 2001) (citations omitted).  

It is the plaintiffs’ burden of proof to establish that the court has subject matter 

jurisdiction to hear the case.  Lujan v. Defenders of Wildlife, 504 U.S. 555, 561, 112 

S.Ct. 2130, 119 L.Ed.2d 351 (1992); Ramming v. United States, 281 F.3d 158, 161 (5th 

Cir. 2001).   
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In ruling on a motion to dismiss under Rule 12(b)(1), a court may look to: “(1) the 

complaint alone; (2) the complaint supplemented by undisputed facts; or, (3) the 

complaint supplemented by undisputed facts plus the court's resolution of disputed 

facts.” Robinson v. TCI/US West Communications, Inc., 117 F.3d 900, 904 (5th Cir. 

1997).  Where a court reviews extrinsic evidence for a Rule 12(b)(1) motion, no 

presumption of truthfulness attaches to the plaintiff's allegations. Williamson v. Tucker, 

645 F.2d 404, 412-13 (5th Cir. 1981).    

 2. Dismissal under Fed. R. Civ. P. 12(b)(6) 

In considering a motion to dismiss under Rule 12(b)(6), a court accepts all well-

pleaded facts as true and draws all reasonable inferences in favor of the plaintiff. In re 

Katrina Canal Breaches Litig., 495 F.3d 191, 205 (5th Cir. 2007).  To avoid dismissal, 

the plaintiff must plead “enough facts to state a claim to relief that is plausible on its 

face.” Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 127 S.Ct. 1955, 1974, 167 L.Ed.2d 

929 (2007); In re Katrina Canal Breaches Litig., 495 F.3d at 205. “Factual allegations 

must be enough to raise a right to relief above the speculative level on the assumption 

that all allegations in the complaint are true (even if doubtful in fact).” Twombly, 127 

S.Ct. at 1965. 

Recently, in Ashcroft v. Iqbal, --- U.S. ----, 129 S.Ct. 1937, 173 L.Ed.2d 868 

(2009), the Supreme Court clarified the standard of pleading that a plaintiff must meet in 

order to survive a motion to dismiss under Rule 12(b)(6). The Court noted that “Federal 

Rule of Civil Procedure 8(a)(2) requires only ‘a short and plain statement of the claim 

showing that the pleader is entitled to relief,’ in order to ‘give the defendant fair notice of 

what the ... claim is and the grounds upon which it rests[.]” Ashcroft v. Iqbal, 129 S.Ct. 
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at 1949; See also, Twombly, 127 S.Ct. at 1965.  Notwithstanding, although “detailed 

factual allegations” are not necessary to withstand a Rule 12(b)(6) motion to dismiss, a 

plaintiff must furnish “more than labels and conclusions” or the “formulaic recitation of 

the elements of a cause of action” in order to provide the “grounds” of “entitle[ment] to 

relief.” Id.  “Something beyond ... mere possibility ... must be alleged.” Id.   A plaintiff 

must provide more than “an unadorned, the-defendant-unlawfully-harmed-me 

accusation.” Id.  Where a complaint pleads facts that are “merely consistent with” a 

defendant's liability, it “stops short of the line between possibility and plausibility of 

entitlement to relief. Id.  Conclusory allegations and unwarranted factual deductions will 

simply not suffice to avoid a motion to dismiss. Ashcroft v. Iqbal, 129 S.Ct. at 1949; 

United States ex rel. Willard v. Humana Health Plan of Texas, Inc., 336 F.3d 375, 379 

(5th Cir. 2003).  

 B.  Plaintiffs’ Claims Against the LRA and/or the OCD are Barred under 
the Eleventh Amendment  

 
The Eleventh Amendment bars Plaintiffs from pursuing their claims against the 

LRA and the OCD in federal court. 

The Eleventh Amendment to the United States Constitution provides :  

The judicial power of the United States shall not be construed to 
extend to any suit in law or equity, commenced or prosecuted 
against on the United States by citizens of another state, or by 
citizens or subjects of any foreign state.  
  

(U.S. Const. amend XI). 

   It is axiomatic that the Eleventh Amendment “bars an individual from suing a 

state in federal court unless the state consents to suit or Congress has clearly and 

validly abrogated the state’s sovereign immunity.” Perez v. Region 20 Educ. Serv. Ctr., 
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307 F.3d 318, 326 (5th Cir. 2002).   The protection of the Eleventh Amendment “extends 

to any state agency or entity deemed an alter ego or arm of the state.” Perez, 307 F.3d 

at 326.  The Eleventh Amendment not only bars suits against the state by citizens of 

another state, but also applies equally to suits against a state initiated by that state’s 

own citizens.  Edelman v. Jordan, 415 U.S. 651, 663, 94 S.Ct. 1347, 39 L.Ed.2d 1662 

(1974); Hans v. Louisiana, 134 U.S. 1, 13-15, 10 S.Ct. 504, 33 L.Ed. 842 (1890).   

Eleventh Amendment immunity is, however, subject to three primary exceptions:  

 (1) Congressional abrogation;  
 
 (2) Waiver by the state; and, 
 

(3) Suits against individual state officers for prospective 
injunctive and declaratory relief to end an ongoing violation 
of federal law.  

 
Pennsylvania Fed’n of Sportsmen’s Clubs, Inc. v. Hess, 297 F.3d 310, 323 (3d Cir. 

2002).    

Under the first prong of the abrogation test, in order for Congress to abrogate the 

state’s sovereign immunity granted by the Eleventh Amendment, Congress must (1) 

intend to do so unequivocally and (2) act under a validate grant under of Congressional 

authority.  Board of Trustees of the University of Alabama v. Garrett, 531 U.S. 356, 363-

64, 121 S.Ct. 955, 148 L.Ed.2d 866 (2001).  The Supreme Court in Edelman held that a 

court will find waiver only where it is stated “by the most express language or by such 

overwhelming implications from the text as [will] leave no room for any other reasonable 

construction.”  Edelman, 415 U.S. at 673.   The purpose of this “stringent” test is to “to 

be certain that the state in fact consents to suit.”  College Savings Bank v. Florida Pre-

Paid Post Secondary Education Expense Board, 527 U.S. 666, 675, 680, 119 S.Ct. 
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2219, 144 L.Ed2d 605 (1999).  Thus, we will not find “consent by implication or by use 

of ambiguous language.”  Library of Congress v. Shaw, 478 U.S. 310, 318, 106 S.Ct. 

2957, 92 L.Ed.2d 250 (1986).  

Congress has not unequivocally abrogated the states’ sovereign immunity with 

respect to claims under 42 U.S.C. § 1983 or claims for equal protection under the 

Fourteenth Amendment. Indeed, the Supreme Court has held that with respect to § 

1983 suits seeking damages, “Congress, in passing § 1983, had no intention to disturb 

the States’ Eleventh Amendment immunity . . ..” Will v. Michigan Department of State 

Police, 491 U.S. 58, 66, 109 S.Ct, 2304, 2309, 105 L.Ed.2d 45 (1989) , citing Quern v. 

Jordan, 440 U.S. 332, 338, 99 S.Ct. 1139, 1144, 50 L.Ed.2d 358 (1979) . Likewise, 

Plaintiffs’ allegations regarding violations of the Equal Protection Clause of the 

Fourteenth Amendment are barred by the State’s sovereign immunity under the 

Eleventh Amendment. See Seminole Tribe of Florida v. Florida, 517 U.S. 44, 54, 116 

S.Ct. 1114, 134 L.Ed.2d 252 (1996); Ross v. Texas Education Agency, 2009 WL 

3254935, at *8 (S.D. Tex. Sept. 28, 2009).   

 As for the second prong, by statute Louisiana has explicitly declined to waive its 

Eleventh Amendment sovereign immunity regarding suits in federal court.  La. Rev. 

Stat. Ann. § 13:5106(A) provides that “[n]o suit against the state or a state agency or 

political subdivision shall be instituted in any court other than a Louisiana state court.”  

Importantly, “a state does not waive its sovereign immunity through its mere receipt of 

federal funds or participation in a federal program.”  Atasendero State Hospital v. 

Scanlon, 473 U.S. 234, 246–47, 105 S.Ct. 142, 87 L.Ed.2d 171 (1985).  Instead, 

Congress must also express “a clear intent to condition participation . . . on a state’s 
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consent to waive its constitutional immunity.”  Id. at 247; Litman vs. George Mason 

University, 186 F.3d 544, 554 (4th Cir. 1999) (recognizing Congress must “codify a 

clear, unambiguous and an unequivocal condition of waiver.”)  

The third prong is inapplicable since Plaintiffs have not sued an individual state 

officer individual state officers for prospective injunctive and declaratory relief to end an 

ongoing violation of federal law.   

Significantly, Plaintiffs conceded that LRA and OCD are “agencies of the State of 

Louisiana.” (Complaint, ¶¶ 3, 4.) Because neither the State of Louisiana nor Congress 

has abrogated the Eleventh Amendment applicable to the LRA and the OCD, the Court 

should dismiss Plaintiffs’ claims against them pursuant to Fed. R. Civ. P. 12(b)(1). See 

also, Robinson v. The Road Corporation, 2010 WL 148364, at *1 (E.D. La. Jan. 12, 

2010)(holding the plaintiffs claims against the LRA and the OCD were barred by the 

Eleventh Amendment under similar factual allegations).   

 C. Plaintiff’s § 1983 Claims Should be Dismissed 

 1.  The State of Louisiana and Its Agencies are not “Persons” 
Capable of Being Sued Under § 1983 

 
 Even if the Eleventh Amendment did not absolutely bar any § 1983 claim against 

the LRA and the OCD, those claims still must be dismissed since the State of Louisiana 

and its agencies are not “persons” capable of being sued under § 1983. 

 Section 1983 reads in pertinent part that: 
 

Every person who, under color of any statute, ordinance, regulation, 
custom, or usage, of any State or Territory or the District of Columbia, 
subject, or causes to be subjected, any citizen of the United States or 
other person within the jurisdiction thereof to the deprivation of any rights, 
privileges, or immunities secured by the Constitution and laws, shall be 
liable to the party injured in an action at law, suit in equity, or other proper 
proceeding for redress. 
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 Under the clear wording of the statute, § 1983 only recognizes a cause of action 

against a “person” who is alleged to have deprived the plaintiff of any “rights, privileges 

and immunities.” As with the Eleventh Amendment bar discussed above, clear Supreme 

Court authority holds that the State of Louisiana and its agencies are not “persons” who 

can be sued under § 1983.   

 In Will v. Michigan Department of State Police, supra, the United States Supreme 

Court was, in its own words, presented with “the question of whether a state, or an 

official of the state while acting in his or her official capacity, is a ‘person’ within the 

meaning of 42 U.S.C. §1983.”  Will v. Michigan Department of State Police, 491 U.S. at 

60, 109 S.Ct. at 2307. After examining the quoted language of Section 1983, together 

with an extensive examination of the statute’s legislative history and the Court’s 

interpretation of it, the United States Supreme Court’s holding with respect to the issue 

that it framed was just as clear and just as terse when it stated:  

“We hold that neither a State nor its officials acting in their official capacities are 

“persons” under §1983.”  Will v. Michigan Department of State Police, 491 U.S. at 71, 

109 S.Ct. at 2312.  See also, Searls v. Louisiana, 2009 WL 653043, at *3 (E.D. La. Jan. 

21, 2009).  Under clear Supreme Court authority neither the LRA nor the OCD are 

“persons” capable of being sued under § 1983 and, accordingly, Plaintiffs’ § 1983 

claims against them must be dismissed. 
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 D.  Plaintiffs’ Equal Protection Claims under the Fourteenth Amendment 
Should be Dismissed 

 
 1.  The Fourteenth Amendment Does Not Provide Plaintiffs with a 

Private Right of Action 
 
 The only other federal cause of action that is alleged against the LRA and the 

OCD by Plaintiffs is a claim that actions of those state agencies subjected the Plaintiffs 

to “disparate treatment” in “violation of plaintiffs’ right to equal protection under the law 

as guaranteed by the 14th Amendment of the U.S. Constitution . . .. ” (Complaint, ¶ 27).  

Again, these claims are barred by the Eleventh Immunity. However, nevertheless, 

Plaintiffs’ Complaint does not allege any statutory basis for the claim that the LRA and 

the OCD violated the 14th Amendment and it is apparently the Plaintiffs’ claim that the 

Amendment, standing alone, affords them with a private right of action.  

 Any claim that the 14th Amendment standing alone recognizes a private right of 

action resting solely on the language of the Amendment was expressly rejected by the 

Fifth Circuit Court of Appeals in The Hearth, Inc. v. Department of Public Welfare, 612 

F.2d 981 (5th Cir. 1980), modified 617 F.2d 381 (5 th Cir. 1980)(per curium).  In that case, 

the Plaintiff, a not-for-profit hospital, sued the Texas Department of Public Welfare in 

what was essentially a contract dispute. In summarizing the Plaintiffs’ claim, the Court of 

Appeal noted: 

[A]ppellant appears to assert that the failure of Texas to provide a forum to 
adjudicate this contract dispute with the Department amounts to a denial 
of due process of law.  As appellant does not cite us to any statute or 
common law doctrine which might authorize such a suit in the federal 
courts, we must assume that appellant wishes us to hold that the 
Fourteenth Amendment alone provides a basis for invoking federal 
jurisdiction. 
 

The Hearth, Inc. v. Department of Public Welfare, 612 F.2d at 982. 
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 The Fifth Circuit Court of Appeal expressly rejected the plaintiffs’ attempt to 

fashion a private right of action arising solely out of the language of the 14 th 

Amendment.  In doing so, the Court stated that: 

Although there have been a few notable exceptions, See, e.g. Davis v. 
Passman, 442 U.S. 228, 99 S.Ct. 2264, 60 L.Ed.2d 846 (1979); Bivens v. 
Six Unknown Named Agents of the Federal Bureau of Narcotics , 403 U.S. 
388, 91 S.Ct. 1999, 29 L.Ed.2d 619 (1971), the federal courts, and this 
Circuit in particular, have been hesitant to find causes of action arising 
directly from the Constitution.  Our reluctance stems from many concerns, 
not the least of which is our awareness that the framers of the Constitution 
saw fit to entrust the job of legislating to the Congress. 
 

The Hearth, Inc. v. Department of Public Welfare, 612 F.2d at 982.1 

 The Court of Appeals for the Fifth Circuit has not been the only federal appellate 

court to reject an attempt to manufacture a new cause of action arising solely out of the 

language of the 14th Amendment. In Vakas v. Rodriquez, 728 F.2d 1293 (10th Cir. 

1984), the Tenth Circuit Court of Appeals was faced with a lawsuit that, while factually 

different from the instant lawsuit, was on “all fours” with respect to the legal issues 

involved.  

 In Vakas, supra, the plaintiff had asserted a § 1983 claim, although by the time 

the lawsuit had reached the appellate level, Plaintiff had conceded that any § 1983 

claim was barred by the 11th Amendment.  Plaintiff sought to circumvent this by trying to 

convince the district court that it should fashion a new cause of action arising out of the 

14th Amendment.  The argument was rejected by the district court and Tenth Circuit 

affirmed stating:   
                                            
1    As noted in the citation to the case, the Court of Appeal in The Hearth, Inc., later modified its opinion.  
The modified opinion, however, simply changed the basis of the Court’s dismissal of the plaintiff’s claim 
from “lack of jurisdiction” to “failure to state a claim upon which relief can be granted.”  That change, if 
anything, only serves to strengthen Movers’ argument that the 14th Amendment does not recognize any 
private right of action.  The Court also noted in both the original and the modified opinion that the fact that 
there might be defenses to any non-pled Section 1983 claim did not warrant the recognition of a new 
cause of action based only on the 14th Amendment. 
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An additional compelling justification for court refusal to fashion a private 
remedy under the Fourteenth Amendment in cases against states and 
their agencies are the provisions of the Eleventh Amendment.  Express 
waiver of the Eleventh Amendment by congressional action is required 
under the enforcement mechanism of the Fourteenth Amendment. Quern 
v. Jordan, 440 U.S. 332, 99 S.Ct. 1139, 59 L.Ed.2d 358 (1979); Fitzpatrick 
v. Bitzer, 427 U.S. 445, 96 S.Ct. 2666, 49 L.Ed.2d 614 (1976).  Where, as 
here, the Congress has chosen not to enact an enforcement scheme 
directly addressing the appellant’s situation, the state retains its sovereign 
immunity. 
 

Vakas v. Rodriquez, 728 F.2d at 1296. 

 As the Court can see, the overriding consideration expressed in both The Hearth, 

Inc. and Vakas is that it is for Congress to decide by appropriate legislation to what 

extent the enforcement powers afforded to it under Section 5 of the 14 th Amendment are 

to be exercised.  It is also for Congress to decide whether the enforcement powers it 

ultimately chooses to exercise necessarily requires the abrogation of the State’s 11 th 

Amendment immunity.2  Until Congress has done so, however, the 11th Amendment 

remains fully applicable whether the Plaintiffs call their claim a Section 1983 claim or a 

14th Amendment claim.  Plaintiffs’ claims under the 14th Amendment should be 

dismissed. 

  2.  Plaintiffs Fail to State an Equal Protection Claim 

 The Equal Protection Clause of the Fourteenth Amendment states, “[n]o State 

shall . . . deny to any person within its jurisdiction the equal protection of the laws.”  Both 

the Fourteenth Amendment to the U.S. Constitution and La. Const. art. I, § 3 provide 

that all persons are entitled to equal protection of the law.  The Equal Protection Clause 

is essentially a direction that all persons similarly situated should be treated alike.  City 

                                            
2   See e.g. Will v. Michigan Department of State Police, 109 S.Ct. 2310.  If the 14th Amendment operated 
on its own force there would be no reason for Congress to exercise any enforcement function under 
Section 5 of the 14th Amendment.     
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of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 439, 105 S.Ct. 3249, 87 L.Ed. 2d 313 

(1985); Whitnell v. Silverman, 95-0112 (La. 12/6/96), 686 So.2d 23, 29-30. However, 

the equal protection provisions of the state and federal constitutions do not require 

absolute equality or precisely equal advantages. Ross v. Moffitt, 417 U.S. 600, 612, 94 

S.Ct. 2437, 2444, 41 L.Ed.2d 341 (1974); Frederick v. Ieyoub, 2000-1811 (La. App. 2 

Cir. 4/12/2001), 789 So.2d 581. 

 While equal protection claims may be subject to a different analysis under the 

federal and state guarantees, a minimal standard of review applies under both 

provisions where, as here, there is no fundamental right, suspect class or enumerated 

characteristic alleged as a the bases for discrimination. Progressive Security Ins. Co. v. 

Foster, 97-2985 (La. 4/23//98), 711 So.2d 675, 685-87.  Absent a “suspect class” of 

persons or a “fundamental right,” classifications are only set aside if they are based 

solely on reasons totally unrelated to the pursuit of the state’s goals and only if no 

grounds can be conceived to justify them. Frederick v. Ieyoub,1999-0616 (La. App. 1 

Cir. 5/12/00), 762 So.2d 144, 148 (quoting Clements v. Fashing, 457 U.S. 957, 102 

S.Ct. 2836, 73 L.Ed.2d 508 (1982).    

 Plaintiffs’ equal protection argument is premised on the assertion that they were 

subjected to “disparate treatment.”  However, Plaintiffs fail to identify how they were 

treated differently. In other words, in order to state an equal protection claim, the 

complaint must specifically allege how the LRA and/or the OCD treated Plaintiffs 

differently or less favorably than others and how that unjustified disparate treatment 

resulted in the denial of benefits to Plaintiffs. See American International Gaming 

Association, Inc. v. Louisiana Riverboat Gaming Commission , 2000-2864 (La. App. 1 

Case 5:09-cv-01919-TS-MLH   Document 19-1    Filed 02/01/10   Page 27 of 32



 21 

Cir. 9/11/02), 838 So.2d 5, 17.  Plaintiffs’ Complaint fails to allege even the minimum 

facts necessary to assert an equal protection claim. 

 Indeed, Plaintiffs cannot allege they were treated differently than similarly 

situated individuals, i.e., homeowners who failed to timely apply for Road Home 

compensation grants by the July 31, 2007 deadline.  Indeed, as the policies and HUD’s 

determination clearly demonstrate, there were no exceptions to the application deadline.  

Failure to submit an application by July 31, 2007, regardless of the reason, resulted in 

the homeowner being deemed ineligible for benefits under the programs.  Plaintiffs we re 

not treated any differently in this regard, and cannot allege any facts to demonstrate that 

they were not treated in complete compliance with the LRA and/or the OCD’s 

guidelines, policies and Action Plans.   

 E. Plaintiffs’ State Law Claims Should be Dismissed  
  
  1.  The Court Should Decline Supplemental Jurisdiction 
 

Although 28 U.S.C. § 1367 may confer supplemental jurisdiction over Plaintiffs' 

state law claims for negligence, the assertion of supplemental jurisdiction may be 

declined if all claims over which the Court has original jurisdiction are dismissed. See 28 

U.S.C. § 1367(c)(3).3  In fact, in this Circuit, the general rule “is to decline to exercise 

jurisdiction over pendent state law claims when all federal claims are dismissed or 

otherwise eliminated from a case prior to trial.”  Batiste v. Island Records, Inc., 179 F.3d 

217, 227 (5th Cir. 1999); accord Carnegie-Mellon Univ. v. Cohill, 484 U.S. 343, 350 n. 7, 

108 S.Ct. 614, 98 L.Ed.2d 720 (1988)(“In the usual case in which all federal-law claims 

                                            
3  A district court may decline to exercise supplemental jurisdiction if:(1) the claim raises a novel or 
complex issue of State law; (2) the claim substantially predominates over the claim or claims over which 
the district court has original jurisdiction; (3) the district court has dismissed all claims over which it has 
original jurisdiction, or (4) in exceptional circumstances, there are other compelling reasons for declining 
jurisdiction. 28 U.S.C. § 1367(c).  
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are eliminated before trial, the balance of factors to be considered under the pendent 

jurisdiction doctrine ... will point toward declining to exercise jurisdiction over the 

remaining state-law claims”); Smith v. Amedisys, Inc., 298 F.3d 434, 446-447 (5th Cir. 

2002).  In addition to the statutory factors under 28 U.S.C. § 1367(c), the court must 

also balance the factors of judicial economy, convenience, fairness, and comity. 

Amedisys, 298 F.3d at 446. “Needless decisions of state law should be avoided both as 

a matter of comity and to promote justice between the parties, by procuring for them a 

surer-footed reading of the applicable law.”  Noble v. White, 996 F.2d 797,799 (5th Cir. 

1993).  Ultimately, the court has “wide discretion in determining whether to retain 

supplemental jurisdiction over a state claim once all federal claims are dismissed.” 

Noble v. White, 996 F.2d at 799.  Notwithstanding, the “general rule” is to decline 

supplemental jurisdiction. Amedisys, 298 F.3d at 446-47.  

Plaintiffs’ state law negligence claim is grounded exclusively in Louisiana law, not 

federal law, and are asserted against the LRA and the OCD – entities defined by law as 

agencies of the State of Louisiana.  Principles of comity weigh in favor of allowing a 

Louisiana state forum to adjudicate Plaintiffs’ state law claims against state agencies.  

As detailed above, Plaintiffs should not be permitted maintain their federal law claims 

against the LRA and the OCD and such claims should be dismissed as a matter of law.  

To the extent Plaintiffs’ federal law claims are dismissed, only Plaintiffs’ state law 

negligence claim would remain - claims over which this Court lacks any independent 

basis for jurisdiction.  Accordingly, Defendants respectfully ask this Court to decline 

supplemental jurisdiction over Plaintiffs’ state law claims and dismiss them in their 

entirety. 
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 2.  Plaintiffs Have Failed to State Law Claim  

The OCD and the LRA would also show Plaintiffs’ negligence claim is without 

merit and should be dismissed for failure to state a claim. Plaintiffs assert vague and 

conclusory allegations that the LRA and the OCD are somehow responsible for their 

failure to timely file an application for The Road Home by the July 31, 2007 deadline.  

Plaintiffs’ allegations of negligence are insufficient under the standards set forth in 

Ashcroft v. Iqbal, supra, and their claim of negligence against the LRA and the OCD 

should be dismissed.  

Indeed, the LRA and the OCD had no duty to ensure Plaintiffs timely submitted 

an application for The Road Home program.  The LRA and the OCD published the 

requirements for all homeowners to complete an application (even if the homeowner 

participated in the pre-registration Home Registry Program) and submit the application 

before the July 31, 2007 deadline. (Exhibits C-E.) These policies were communicated 

through The Road Home website, and published in various media outlets in the State. 

Nevertheless, Plaintiffs opted not to register for The Road Home program, presumably 

because they believed they were ineligible because they had already sold their home. 

(Complaint, ¶ 12.)  Thereafter, Plaintiffs did not attempt to apply to The Road Home until 

August 1, 2008, at the earliest, over one year after the deadline. (Complaint, ¶ 13.) As 

has been shown, the LRA and the OCD have no power and are not in a position to 

waive the strict July 31, 2007 application deadline; HUD’s oversight of the program 

mandates that in order to receive the federal funds, homeowners had to apply by July 

31, 2007. (Exhibit G.) Plaintiffs have failed to allege the LRA and/or the OCD’s actions 
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caused them to miss the application deadline.  Simply put, Plaintiffs failed to submit a 

Road Home application by the deadline, and thus have no recourse.  

Finally, Plaintiffs do not have the right to challenge either the LRA or the OCD’s 

discretionary functions and policies, i.e., in order to change the policies to allow a late 

application, or the right to a judicial review of the LRA or the OCD’s decisions.  See 

Dandridge v. Office of Community Development , 2009-1564, p.1 (La. App. 1 Cir. Dec. 7, 

2009), 2009 WL 4724237, at *1, holding homeowners do not have a right or cause of 

action for judicial review of OCD’s determinations.  Plaintiffs cannot challenge these 

policies and decision circuitously by couching them in a negligence claim, when they 

are prohibited from bringing these claims directly. 

IV. CONCLUSION 

WHEREFORE, for the reasons set forth above, Defendants, the Louisiana 

Recovery Authority and the Louisiana Division of Administration through the Office of 

Community Development, respectfully ask this Court to grant their Motion to Dismiss 

and dismiss with prejudice Plaintiff’s Complaint against the LRA and the OCD in its 

entirety, at Plaintiffs’ costs.  
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Respectfully submitted, 

/s/ Renee Culotta    
A.J. KROUSE (La. Bar #14426) 
RENEE CULOTTA (La. Bar #24436)  
CHERYL D. COMER (La. Bar #32111) 
FRILOT L.L.C. 
1100 Poydras Street, 37th Floor 
New Orleans, LA  70163 
Telephone: (504) 599-8085 
Facsimile: (504) 599-8267   
akrouse@frilot.com 
rculotta@frilot.com 

      ccomer@frilot.com 
ATTORNEYS FOR DEFENDANTS,  
THE LOUISIANA RECOVERY AUTHORITY AND 
LOUISIANA DIVISION OF ADMINISTRATION 
THROUGH THE OFFICE OF COMMUNITY 
DEVELOPMENT  

 
      

 
 

CERTIFICATE OF SERVICE 
 

 The undersigned hereby certifies that on this 1st day of February 2010,  I 

electronically transmitted a PDF version of this document to the Clerk of Court, using 

the CM/ECF System, for filing and for transmittal of a Notice of Electronic Filing upon all 

CM/ECF registrants. 

 
  /s/ Renee Culotta    
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